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Preliminary Statement. 
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l iiited States District Court for the Southern District 
«d' \evv York (Knapp. .1.) as denied plaintiff’s applies- 
lion for. counsel fees and costs upon dismissal of this 
class action CU.m).* Defendant Southeastern Properties. 
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Trn*. (“Southeastern”) eross-appeals from the denial of 
its motion seeking to hold plaintiff responsible and for 
its costs, including attorneys’ fees. 

Question Presented. 

Where a class action brought under the federal securi¬ 
ties laws and seeking rescission has been commenced and 
is prima facie meritorious, and where, after substantial 
effort on tin* part of plaintiff’s attorneys the action be¬ 
comes moot because the defendants make an offer of re¬ 
scission in response to an action brought several months 
later by a state governmental agency, is plaintiff’s coun¬ 
sel entitled to attorneys’ fees? 

The Facts. 

On May 2, 1072. plaintiff commenced a class action 
alleging violations of $$11, 12(2) and 17(a) of the Se¬ 
curities Act of 1!M2. * 10(b) of the Securities Exchange 
Act of 1924 and 1’ule 1()h-f> thereunder, and $$ 3h2-c and 
•to.’e of the New ^ ork Uenernl Business l,aw and com¬ 
mon-law principles in connection with the public offer¬ 
ing of 200.00(1 shares of common stock of Southeastern 
at $r> per share in .January and February, 1972. The 
amended complaint sought rescission or damages (r»a) 
alleging three material misstatements or omissions: 

(a) The prospectus (tifla <-t srq.) failed to disclose the 
pendencN of merger negotiations between Southeastern 
and Apollo Industries. Inc,; 

(IB The prospectus failed to disclose that filing re¬ 
quirements of the States of New York and Yew Jersey 
had not been complied with, as a result of which the se¬ 
curities sold were not freely tradable: and 
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(c) i lif* assets reflected in Southeastern’s financial 
statements in the prospectus were overstated and ar¬ 
tificially inflated. 

A motion to dismiss the complaint on the merits was 
lnll\ hrieted and argued and was denied in an opinion 
by Judge Gurfein in June, 1972 (45a). Defendants then 
answered denying tin* material allegations of the com¬ 
plaint (14a ft M'f/.). Thereafter, plaintiff commenced 
discovery by interrogatories, service of notice of deposi¬ 
tions and notice of discovery of documents. 

By notice of motion and affidavit dated July 31, 1972, 
plaintiff moved (109a) for a class action determination 
returnable August 22, 1972. The motion was adjourned 
at the request of the defendants until October 13, 1972. 
In the meantime, on September 12, 1972, the Attorney 
General ot the State of New York commenced an action 
in the Supreme Court of the State of New York alleging 
that Southeastern had violated- certain provisions of Ar¬ 
ticle 2d A of the New York General Business Law (the 
Martin Act) and demanding that Southeastern refund to 
the investing public tin* $1,000,000 raised in the offering 
(170a). On November 21. 1972, the District Court en¬ 
tered a memorandum order (192a-197a) in which it de¬ 
ferred ruling on the c'ass action motion because a serious 
question was presented as to whether the class action 
or the proceeding subsequently initiated by the New York 
Attorney General was the superior method of a fair 
and efficient adjudication of the controversv. A hearing 
was then held on December 20, 1972. in which the court 
"as informed that, subject to certain conditions, a res.-is 
s i°n offer would lie made by Southeastern in the state 
court action and the court, on the consent of plaintiff’s 
counsel (211a). deferred deciding the class action motion 
pending determination of tin* state court action and the 
rescission offer thereunder. A rescission offer was made 
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in March, 1973 (213a et seq.). pursuant to a consent in¬ 
junction dated December 21, 1972 (228a ct seq.). Upon 
the conclusion ol‘ the rescission offer, plaintiff sought 
interrogatories to determine the results of the offer (199a 
et *eq.) and the defendant Southeastern cross-moved to 
dismiss the complaint with costs “including reasonable 
attorneys' fees on the ground that plaintiff and plain¬ 
tiff’s attorneys have vexatiously ami without good cause 
multiplied the proceedings herein and have caused de¬ 
fendant Southeastern Properties. Inc. to incur increased 
costs” (244a). Other defendants also made motions to 
dismiss the complaint (279a, 284a, 289a). A hearing was 
held on duly 31. 1973 (31(5a et set/.) in the course of 
which it was acknowledge*! that the offer of rescission 
having been accepted by more than 9f» r 4 of the public 
stockholders, the only issue remaining was the ques¬ 
tion of whether plaintiff’s counsel was entitled to at¬ 
torneys’ fees (330a-332a). The court in the argument 
suggested that a case then >tth indite before this court 
{(hare r. Ladiriq, 4^4 K. 2d 12(52 12d (’ir. 19731) might lx* 
helpful on the issue of counsel fees (323a) and that the 
district court would prefer to have this court’s reason¬ 
ing in ('trace before deciding the issue of plaintiff’s coun¬ 
sel fees (33;'a). 


Ir! an opinion dated April 4. 1974. this court denied 
plaintiff’s application for counsel fees even though it 
found that "this action was initiated by plaintiff with¬ 
out knowledge and independently of the Attorney Gen¬ 
eral's investigation” and that “the pendency of this ac¬ 
tion may have made the defendant Southeastern more 
amenable to settle with the Attorney General * * •” 






POINT I. 


Plaintiff's counsel is entitled to a fee award. 

Among tlie principal findings upon which the court 
based its denial of fees to plaintiff’s counsel was its 
finding that the Attorney (ieiieral acted on his own 
and was not influenced by plaintiff’s action. The court 
made no determination of the merits of this action, al¬ 
though it assumed in the oral argument that the action 
bad merit and, indeed, it is clear that this action was 
meritorious.* 

I be tacts of this case are stark in their simplicity. 
The defendants in connection with a public offering of 
securities perpetrated a fraud upon the investing public. 
In March, I!b2, the Attorney (Jeneral of the State of 
New York commenced an investigation regarding the pub¬ 
lic offering. Shortly thereafter, plaintiff commenced a 
class action on hehnll <>l those defrauded and pursued 
it diligently against tenacious defendants. Pour months 
later, the Attorney (icncrnl commenced an action in the 
state court based upon the same tacts. The appropriate 
relief in the federal action brought by plaintiff was 
rescission. The result sought by the Attorney General 
was also rescission. The defendants elected to settle 
with the Attorney General and they claim that there is 

*The specific factual allegations of fraud which followed 
the Attorney General's investigation appear in the affidavit .,f 
Thomas X. Dolan, sworn to September 7, 1072 (1.15a <1 xrq .). 
Further, it strains credulity that Southeastern would have con¬ 
sented to a settlement wherein it was obliged to pay back 
$1,000,000 of a public offering in which it had received a net 
amount of less than $850,000 ( 71a), unless liability was clear 
Finally, if there was any residuum of doubt as to liability, plain 
tiff's counsel offered to prove defendants’ culpability under the 
amended complaint (33()a). 
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no obligation to plaintiff or to counsel for the fees in¬ 
curred in connection with the prosecution of this action. 

A recent decision of the Supreme Court of Delaware 
in a stockholders derivative action is. we submit, directly 
in point and should be controlling in this case. In Mc¬ 
Donnell Douglas Corporation r. David Valley (Del. Supr., 
•DO Atl. 2d fi3f» | I073|), plaintiff applied for an allow¬ 
ance of counsel fees after the suit became moot by reason 
ot subsequent action taken by the corporation on whose 
behalf the action was brought. The court held that 
the award of counsel fees was proper, stating that 

“where a stockholder’s derivative suit has been 
rendered moot by a subsequent action of the de¬ 
fendant the latter has the burden of showing no 
causal connection between the two in order to de¬ 
feat the stockholder’s claim for legal fees and ex¬ 
penses” (p. f>37). 

Here, the causal connection is established by (1) the 
validity of the complaint as determined by Judge Gur- 
lein s decision: (2) the capitulation of Southeastern to 
the Attorney (leneral: and (3) the district court’s finding 
that the pendency of this action may have made South¬ 
eastern more amenable to settle with the Attorney Gen¬ 
eral. In McDonnell Douglas, the Delaware court cited 
with approval an earlier decision of that court, ('hrys- 
ler Corporation r. Dann (Del. Supr.. 223 Atl. 2d 3K4- 
I 1%f*11. in which the court held: 

To .justify an allowance of fees the action in 
which they are sought must have had merit at the 
time it was filed. 

and that 

A claim is meritorious within the meaning of 
the rule if it -an withstand a motion to dismiss 
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on tin 1 pleadings if, at the same time, the plaintiff 
possesses knowledge or provable facts which hold 
out some reasonable likelihood of ultimate success. 
It is not necessary that factually there be ab¬ 
solute assurance of ultimate success, but only 
that there be some reasonable hope. 

Defendants' self-serving conclusion that its settlement 
with the Attorney General had nothing to do with the 
commencement of this action is inconsistent with its coun¬ 
sel's statement on the record below (333a) that on the 
basis of a case lie had litigated in the state court it was 
doubtful that the Attorney General could obtain full re¬ 
scission. In that case (Atkin r. /fill, Darlitu/ton <{ Grimm, 
23 A. D. 2d 331. 200 X. V. S. 2d 482. aff’d 18 X. Y. 2d 
'ISO), the court held ti nt a violation of $51(fi) of the 
Xew York Insurance Law (which prohibits a public of¬ 
fering of unlicensed foreign insurance companies) did not 
automatically warrant rescission. There is no comparable 
ambiguitx as to the appropriateness of rescission as a 
remedy where the feedral securities laws are violated 
(see 12 of the Securities Act of 1033. If) V. S. (’. $77-1: 
Mlizrl I. Fields, 38(5 F. 2d 718. 741 f8th Cir. 10071. cert, 
denied 30(1 I . S. 0a 1 ; 0 Loss Securities Regulation 1703: 
Bromberg Securities Law—Fraud SEC Rule 10b-5- 0 1 

0 . 2 ). '' ’ 

In Mints r. Hohn (Del. Ch.. 210 Atl. 2d 500 |'1065]), 

< hancellor Seitz, denying the defendant’s motion for sum¬ 
mary judgment and allowing the plaintiff to seek fees 
’> a derivative action that was mooted, held: 

I conclude that, at least in a derivative 
action, the plaintiff may not be deprived of coun¬ 
sel fees by action taken by one or more of the 
defendants which ha^ the effect of coring the al¬ 
leged wrong to the corporation’s benefit and ren¬ 
dering the controversy moot, unless it he demon- 
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strated that the curing of the defect is in nowise 
related to the lawsuit and the lawsuit would not 
have succeeded in any event (p. 570). 

Southeastern has shown nothing of the sort. 

The Delaware cases cited above fall within the general 
principles outlined in Sprague v. Ticanic National Hank, 
.‘107 U. S. 101 (1030), in which the court reviewed the 
equitable principles authorizing a court to allow attor¬ 
neys’ fees to a party as justice may require. In the 
Sprague case, the court indicated that a party could be 
allowed attorneys’ fees even though she did not bring 
an action as representative of a class nor did she auto¬ 
matically establish a fund in which others could partici¬ 
pate. Instead, as a consequence of stare decisis, the 
petitioner, by establishing her claim, necessarily estab¬ 
lished the claims of others. This court, in U. S. v. Ameri¬ 
can Societg of Composers, Authors and Publishers, 400 
F. 2d 017 (2d Cir. 1072). relying upon Sprague, allowed 
n counsel fee, even though the attorneys did not con¬ 
tribute to the creation of the fund in question. Here, 
although plaintiff did not create the fund, the court found 
that this action may have influenced Southeastern in com¬ 
pelling it to settle with the Attorney (leneral. That con¬ 
tribution by itself would warrant an allowance to plain¬ 
tiff's counsel under the principles set forth above. 

Some of the authorities relied upon by .lodge Knapp, 
upon analysis, support the plaintiff. Thus, in Grace v. 
Ludwig, 4S4 F. 2d 1202 (2d Fir. 1973), cert, denied 40 
I- Fd 2d 110. the court set forth a principle which we 
submit is applicable here: 

At the heart of the doctrine favoring tin* award¬ 
ing of counsel fees in securities cases is the need 
to encourage the vigilance of private attorneys 
general to provide corporate therapy protecting 
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the public investor who might otherwise be victim¬ 
ized • • • The need for private enforcement con¬ 
tinues and is accented as the filings burgeon. 

The same policy underlies the holdings of this 
court in leading cases such as Sinolowe v. Delendo 
Corp., 13fi F. 2d 231 (2d Cir.), cert, denied, 320 U. 
S. 7. r d (1943), Gilson v. Chock Full O’Nuts Corp., 
331 F. 2d 107 (2d Cir. 1904) (en banc), and Blau 
v. B nijetle-V alterqe, Inc., 3S9 F. 2d 409 (2d Cir. 
1908), which permitted the recovery of attorney’s 
tees where a derivative action had been brought 
to recover or to instigate the recovery of insider 
short swing profits under section 10(b) which the 
corporation had failed or refused to bring on its 
own behalf. As we pointed out in Smolowe, ‘the 
possibility of recovering attorney’s fees will pro¬ 
vide the sole stimulus for the enforcement of §lfi(b) 
* * *' 130 F. 2d at 241 (484 F. 2d at 1207-1208). 

The cases which reiterate this policy are legion (see, 
e. g„ Mills r. Electric Auto-Lite Co., 390 U. S. 375; ./. /. 
Case Co. r. Borak, 377 U. S. 420 at 432-433: Dolqou: v. 
Anderson, 43 F. It. I). 472 at 494). 

The Securities and Fxchange Commission has recog¬ 
nized the “salutary effect which (class action) litigation 
has on tin 1 financial community’s respect for the federal 
securities laws,” Committee Report, Class Actions— 
Recommendations Regarding Absent Class Members and 
Proposed Opt-Tn Rerpiirements, 28 Record of the Asso¬ 
ciation of the Mar of the City of New York, 897, 910 
(f. n. 9) (1973). The possibility id’ recovering attorneys' 
fees generally provides the sole stimulus for the com¬ 
mencement and prosecution of such class actions. See 
Nchlesinqer r. Wallace, C. C. II. Fed. Sec. L. Rep. ff94,098 
Pages 94,423-5 (N. D. Ala. Apr. 10, 1973). Even in those 
cases where fees are denied in a class or derivative 
action, the rationale clearly supports an award of fees 
in situations similar to those at bar. 
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Orace v. Ludwig, supra, involved an application for 
a fee based upon counsel’s participation in an adminis¬ 
trative proceeding before the Securities and Exchange 
Commission in which counsel on behalf of its client inter¬ 
vened. 

The court denied the application for the fee on three 
grounds, none of which is applicable here: 

1. In Grace there was no need for encouraging private 
enforcement because the Securities and Exchange Com¬ 
mission had a special responsibility to issue an order for 
examination under '17(b) of the Investment Company 
Act only after it had found that the consideration was 
reasonable and fair and did not involve overreaching 
and was consistent with the policy of the Investment 
Company Act (484 F. 2d at 12(iS). Here, there was no 
comparable responsibility by the SEC under the federal 
securities laws. 

2. The law firm applying ** >r fees represented clients 
who had a direct and substantial interest for which the\ 
paid their counsel more than $ 10 ( 1.(100 in fees and expenses. 
The court found that the attorneys’ representation “wns 
not stimulated solely by the expectation of fees from 
those who had retained them" (4*4 F. 2d at 12f>8). Here, 
plaintiff s loss was small and the attorneys’ representa¬ 
tion was stimulated by the expectation of fees upon a 
successful conclusion of the case. 

.1. The award of fees on the basis of intervention in 
an administrative proceeding would establish a prece¬ 
dent which would encourage intervention in comparable 
cases before administrative agencies. Here, there was 
no intervention or attempted intervention in the adminis¬ 
trative proceeding. Rather, a class action under the 
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federal securities law was commenced long before any 
action was commenced by any administrative agency. 

In Gilson v. (’hack Full O’ Nuts Corporation (331 F. 
2d 107) (2d Cir. 1004), which was cited approvingly in 
Grace, the Court of Appeals directed that the attorney 
be awarded a fee where he had drafted but never filed 
a complaint under §1d(b) of the Securities Exchange Act 
of 1934. The corporation commenced the action inde¬ 
pendently, prior to the filing. In directing that a fee 
be awarded the court stated: 

“It would run counter to effective enforcement 
of the statute whollv to denv compensation in such 
a case” (331 F. 2d at 110). 

It is difficult to imagine how the District Court could 
rely on Gilson and Grace (which while denying fees in 
a particular fact situation relies, generally on Gilson), 
when plaintiff at bar (a) actively litigated this case 
and withstood a motion to dismiss the complaint, (b) 
commenced discovery by way of written interrogatories, 
notices of deposition and production of documents, (c) 
and moved to determine the action to lie a class action. 

Another case cited \. i11 approval in Gran and appli¬ 
cable here b Slollicra c. \lmil>crs ot the lloar>l «/ Iras- 
Ins Im /hi Sloh ('ollei/is nf tin- Stair ol Connecticut , 
cl al., 4(4 I'. 2d 4^.1 (2d ( ir. 19*3). Stalin i a involved an 
action under tin* t'ivil |{i:dits \ct to sustain rights under 
llu* First Amendment. The court awarded counsel fees: 

* * to assure that the plaintiff, and others who 
might similarly be forced to great expense to vindi¬ 
cate clear constitutional claims, are not deterred 
from securing such vindication by the prospect of 
costly, protracted proceedings which have become 
necessary only because of tin* obdurate conduct, 
of the defendants (p. 490). 
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In this case, it is clear that then* was almost certainly 
a violation of the Securities Act of 1933 and the Securi 
ties Kxchange Act of 1934. In March, defendants were 
advised by the Attorney General of their violation of 
the Martin Act (207a). They had more than a month 
prior to the commencement of this action to announce a 
rescission offer, but they did not do so. Kven after com¬ 
mencement of this action, plaint!IT’s counsel’s efforts 
would have been unnecessary had the defendants at the 
inception of the litigation acknowledged their liability 
and made an offer of rescission promptly upon the as¬ 
sertion of the claim. Instead, they interposed answers 
denying the material allegations of the complaint—after 
a motion to dismiss was denied. It was not until some¬ 
time after the Attorney General commenced his action 
in September, 1972, that the rescission offer was made. 
Thus, the same policy reasons that justified the award of 
a fee in Stolheri/ require the award of a fee here. 

Kven if the Attorney General had commenced his action 
first, a private class action would have been appropriate. 
Thus, after the Securities Kxchange Commission com¬ 
menced its action against Texas Guff Sulphur Company 
(see 401 F. '2d K33, 2d Cir. 19(iX), many civil actions were 
commence, prosecuted and settled. (For example, ('(union 
r. Terns (!ulf Sul/thiu, 55 F. I’. I). 30H, S. I). N. V. 
1972). See also ('itif of Detroit r. (Srinnell ('or/)., CCH 
Trade lleg. H74,9S(! (2d Cir., March 13, 1074), in which 
private actions were based upon allegations first made 
by a governmental agency. I'nihil Stoles > . (Srinnell 
('or})., 23(i F. Hupp. 244 (I). It. I. 1904). Further, in 
(trace, where attorneys intervened in an administrative 
proceeding, the court noted: 

"Had tin* SKC granted the exemption and tin- 
initial $275 offer been approved and had Id,It 
(the intervening attorneys) then successfully up 
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peared in a derivatixe action on hcha)f of tin- 
public stockholders, we would have a decidedly dif¬ 
ferent situation” (4K4 F. 2d at 1200). 

Here, plaintiff eomuieneed a meritorious action long be 
fore the Attorney General's suit was comnienced. It was 
not known for quite sonic time whether rescission would 
result from the Attorney General’s action. Hut since 
rescission is a federal remedy, it is logical to assume that 
Southeastern's settlement was based in part on its fear 
of facing plaintiff’s suit. Plaintiff discovered the fraud, 
pursued the wrongdoer and the fact that the wrongdoer 
sought sanctuary in the olfice of the Attorney General 
does not diminish plaintiffs efforts or entitlement to 
reward. This incentive has been repeatedly viewed as 
essential in the field of securities regulation. To deny 
fees to plaintiff here would be without reason, without 
cause, and contrary to accepted principles of law. 

Several of the cases cited by the court below are too 
broad to be controlling here or actually support plain¬ 
tiff’s claim. In Mills r. I'JecLir A iito-Litr (ililti F. S. 
•’17a), the Supreme Court held, inter alia, that where the 
petitioners have established a violation of the securities 
laws b\ their corporation and its officials, they should be 
reimbursed by tin- corporation even if the suit never 
produced a monetary recovery (!!!•(> I". S. at ll!)2). 

/• Irisrli aid a l)islillin>i (’ai/i. r. Main • Hicui a// Co. (3Sli 
I . S. 714) is patently inapposite. There the Supreme 
Court was confronted with the l.anham Act (Sec. “a. 
fin Stat. 427. 4.‘i!». la C. S. C. Sees. Kla! 1127) which 
was held to preclude attorney's fees in a suit for trade¬ 
mark infringement. Congre: s in passing the l.anham 
Act “meticulously detailed the remedies available to 
a plaintiff who proves that his valid trademark has 
been infringed’' (.'1st; I . s, at 71!l. 721). The court in 
Fh'ischmau concluded that the express remedial pro- 


/ 
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visions wore intended “to mark the boundaries of the 
power to award monetary relief in eases arising under 
the Act” (38(5 1 T . S. 719, 731). In referring to Fleischr 
man, the Mills court stated that the remedial provisions 
of the Lanham Act were expressly limited by the statute. 
“By contrast, we cannot fairly infer from the Securities 
Exchange Act of 1934, a purpose to circumscribe the 
court's power to grant appropriate remedies.” (39(5 E. 
S. at 391.) Neither of these eases deals with the much 
narrower issue of whether fees ought to be awarded 
where plaintiffs suit is rendered moot by subsequent 
action either independently undertaken by the corpora¬ 
tion or by some administrative agency. 

Wan r. Haircttc-l'rbeif/r. In. (3X9 E. 3d 4(i9), is 
readily distinguishable. Theie. counsel fees were denied 
as the attorney for the stockholder did no more than 
“find a claim” \ Inch the corporation then successfully 
brought at the stockholder's request. But even where 
the attorney's work was little more than investigative, the 
Wan court refused to foreclose an\ reeoverv: 

Reimbursement for information icading to cor¬ 
porate recovery will he allowed only if the corpora 
tion has done nothing for a substantial period of 
time after the suspect transactions ami its inne 
tion is likely to continue (3S9 E. 3* 1 at 473). 

< it>1 "I Detroit r. (Irnini'll ( nrft., sit/tra, supports plain 
tiffs position here. In that case, a settlement fund of 
$1< 1 . 00 ( 1 , 00(1 was created and out of which fund the district 
court awarded over $ 1.0 million to counsel v. Im had helped 
arrange the agreement. This court approved the settle¬ 
ment but reversed and remanded as to the fee because 
the lower court had “displayed too much reliance upon 
the contingent fee syndrome" ( r 74.9xi;. at p. 9(5,374). 
The court said that, where an action had been settled, 
the only basis for awarding an attorney's fee is the 
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equitable fund theory doctrine. It went on to say that 
“In its simplest terms, the purpose of the fee award 
is to ‘compensate the attorney for the reasonable value 
of services benefiting the * * * claimant.’ I Andy Broth 
rrs Builders, Inc., r. American Radiator and Sanitary 
Corporation, 4S7 F. I’d Mil at 1 f»7” (CCH Trade lleg. at 
p. !Hi,H7r>). As disc ussed above, the nexus between plain 
tiff’s suit and the corporation's settlement with tin- class 
lias been amply shown. 

The City of Detroit case emphasized time as the "start 
iug point ot every fee award, once it is recognized that 
the court's role in equity is to provide just compensation 
tor the attorney’s services in terms of the time be lia> 
expended on the case” (at p. !l(;.:i7(i). Here, at the 
very least, the equities clearly demand reasonable com¬ 
pensation to plaintiff’s counsel. Yet, the court denied 
any compensation for the time expended merely liecause 
the culpable defendant elected to moot the case b\ set 
tling the Attorney (leneral’s claim. Surely, if time is 
to be the key factor, plaintiff’s counsel's time in ; 
case such as this should be ade<piatel\ compensated. 

POINT II. 

The «•:•«!---appeal is patently fiivoloti-. 

In its cross-appeal. Southeastern s«.(-ks to tax plaintiff 
with its costs and attorneys’ fees. The basis of this 
appeal is presumablv the motion to dismiss made b\ 
Southeastern on July II. I!i7.’l (JTIa). and the accomj an 
ing affidavit of Arnold I. Hums, Ksp., sworn to on .July 
1 — • d'7d (i'4tia el sey.). In his opinion, .fudge Knapp 
summarily disposed of this motion, stating: 
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While both plaintiff’s attorney and defendant 
Southeastern have applied to this court for at 
torneys’ fees and costs, the only real issue before 
the court is whether such costs should be awarded 
to plaintiff's counsel. Defendant Southeastern has 
charged the plaintiff has unduly harassed it, but 
such argument appears invalid from the record 
before the court and thus provides no basis for 
awarding defendant costs (3. r >0a). 

Southeastern's claim to costs and counsel fees was 
indeed frivolous and was not entitled to serious considera 
tion by the court below. The plaintiff in this case did 
nothing to interfere with the Attorney (icncral’s action 
or with the proceeding in the state court. Itathcr the 
plaintiff prosecuted this action diligently to protect his 
interest and the interest ol the class. Southeastern's con¬ 
tention that plaintiffs action was redundant is demolished 
by the district court's finding that as late as November 
-1» 1!*72, “that no firm offer ot rescission | had | been 
made (When it appeared that a firm offer of 
rescission would be made, plaintiff's counsel consented 
to deferring a decision on the class action motion (211a) 
and when it appeared that the rcseisson offer had been 
accepted by the vast majority ol Southeastern’s stock 
holders, plaintiff offered no objection to the dismissal 
ot the class action (ill /a). The critical fact overlooked 
by Southeastern in making its motion is that, up through 
the making of the class action motion, plaintiff and its 
counsel were entitled to believe (a) that Southeastern 
would not make a rescission offer (2!«>u): (b) that it was 
actively engaged in using the public's monev in conduct 
ing its business (2D7n-2fM»a); and <c) that unless plaintiff 
proceeded with the prosecution of this action there was 
a danger tbut Southeastern's assets (including the cash 
derived from the public) would be dissipated. Defend¬ 
ant’s motion made much of the fact that plaintiff’s conn 
sel communicated with the district court and, at the sug- 
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gestion of Judge Knapp, with the New York State Su¬ 
preme Court in connection with the rescission offer. The 
correspondence is reflected at 2TJa-23fia. We are frankly 
hafTled by Southeastern's complaint regarding these 
munications. We submit that plaintiff and his counsel 
had every right to communicate with tin- court as to the 
procedures ol the rescission offer and also had the right 
to request information from the company that had do 
frauded plaintiff and the class that he represented. 

Conclusion. 

Plaintiff in good faith commenced a meritorious class 
action based upon serious violations of the federal so 
eurities laws. The action was made moot by the settle 
merit of an action subsequently brought by the New York 
State Attorney (ieneral. 

Counsel tees should he awarded plaintiff for the serv¬ 
ices rendered. 


Respectfully submitted. 

SIIATZKIN AND COOPKIi. 

Attorneys for Plaintiff. 


KuWARIl I ,ABATON, 

Douoi.as A. Coopkr, 
Of Counsel. 
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